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May 14, 2010

Proposal Would Delay Hearings in
Terror Cases
By CHARLIE SAVAGE

WASHINGTON — President Obama’s legal advisers are considering asking Congress to allow
the government to detain terrorism suspects longer after their arrests before presenting them to
a judge for an initial hearing, according to administration officials familiar with the discussions.
If approved, the idea to delay hearings would be attached to broader legislation to allow
interrogators to withhold Miranda warnings from terrorism suspects for lengthy periods, as
Attorney General Eric H. Holder Jr. proposed last week.
The goal of both measures would be to open a window of time after an arrest in which
interrogators could question a terrorism suspect without an interruption that might cause the
prisoner to stop talking. It is not clear how long of a delay the administration is considering
seeking.
The officials, who spoke on the condition of anonymity because the proposal is still being
developed, cautioned that it was not clear what the final proposal would include. Several aides
to leading Democratic members of Congress said the administration had not approached their
offices for detailed discussions of the matter, and the administration declined to comment on
the internal deliberations.
Benjamin Wittes, a terrorism policy specialist at the Brookings Institution, said the issue of the
timing of a Miranda warning was generating much more political attention because people were
familiar with Miranda rights from television shows. But, he said, the need for an early
“presentment” hearing is even more likely to disrupt an interrogation because it involves
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transporting a suspect to a courtroom for a formal proceeding.
“I would be very surprised if, when we see the proposal that they are cooking up, there weren’t a
significant component of it that is about a window of detention,” said Mr. Wittes, who argued in
favor of delaying initial hearings in an opinion column published by The Washington Post on
Friday.
Anthony Romero, the executive director of the American Civil Liberties Union, assailed the
Obama administration for considering such ideas. He noted that the administration of
President George W. Bush, which was heavily criticized by civil-liberties groups, never
proposed such modifications to criminal procedures.
“It’s highly troubling that the Obama administration might propose to lengthen the time in
which a potential defendant would come before a judge,” Mr. Romero said. “Both proposals
would severely undercut the Obama administration’s assertion that they believe in the rule of
law.”
The administration’s flirtation with the ideas follows the arrest last week of Faisal Shahzad, the
suspect in the failed attempt to detonate a car bomb in Times Square. Federal interrogators
questioned Mr. Shahzad for several hours before warning him that he had right to remain silent
and consult a lawyer, citing an exception to the Miranda rule for immediate threats to public
safety.
Officials have said that Mr. Shahzad waived those rights, as well as his right to a quick initial
hearing before a judge, and has continued cooperating with interrogators. But, worried that
suspects in future cases may not do likewise, or that law enforcement officials will be confused
about the rules, the administration has decided to push for changes.
There is a federal rule of criminal procedure that requires law enforcement officials to take a
prisoner to a judge for an initial hearing “without unnecessary delay.” But specialists in
criminal law said it would be a fairly simple matter for Congress to pass a statute exempting
terrorism cases.
But they said it would be trickier to get around a Supreme Court precedent that governs when
people must get initial hearings before a judge in cases in which the police have arrested
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someone without a warrant. The court has ruled that such prisoners must generally get a
hearing within 48 hours to ensure there is probable cause to believe they committed a crime.
Congress has no authority to override the Supreme Court’s constitutional rulings. But several
legal specialists said the court might be more willing to approve modifications if lawmakers and
the executive branch agreed that the changes were necessary in the fight against terrorism.
One idea, Mr. Wittes said, would be for prosecutors to ask a judge for permission to continue
holding a terrorism suspect who had been arrested without bringing the prisoner to the
courtroom. As a safeguard, he said, Congress could require a high-level Justice Department
official to certify that delaying the suspect’s initial appearance in court was necessary for
national-security reasons.
The Obama administration’s consideration of the proposal comes against the backdrop of
Republican attacks for its decision to handle some terrorism cases in the criminal justice system
instead of declaring the suspects to be “enemy combatants” and holding them in military
detention.
Daniel C. Richman, a Columbia University law professor and a former federal prosecutor, said
the administration might be considering such a bill as much for the political message it would
send as for any substantive changes it would make.
“It may well be that the law could use some clarification on these points and that courts would
be receptive to a more detailed framework for how to handle these cases,” Professor Richman
said. “But what’s certainly true is that the public could use a signal from the administration that
criminal procedure is a lot more flexible in handling terrorism cases than critics have
suggested.”
In testimony before the House Judiciary Committee on Thursday, Mr. Holder emphasized that
the administration envisioned changes that would affect only a small number of terrorism
cases.
“We now find ourselves in 2010 dealing with very complicated terrorism matters,” Mr. Holder
said. “Those are certainly the things that have occupied much of my time. And we think that
with regard to that small sliver — only terrorism-related matters, not in any other way, just
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terrorism cases — that modernizing, clarifying, making more flexible the use of the public safety
exception would be something beneficial.”

http://www.nytimes.com/2010/05/15/us/politics/15miranda.html?th=&emc=th&pagewante... 5/15/2010

