
Article 1 

NYTimes.com Welcome, 75200 - Membe

   

Bush Lets U.S. Spy on Callers 
Without Courts  

 
Published: December 16, 2005 

(Page 5 of 5)  

Bush administration officials argue that 
the civil liberties concerns are 
unfounded, and they say pointedly that 
the Patriot Act has not freed the N.S.A. to target 
Americans. "Nothing could be further from the truth," 
wrote John Yoo, a former official in the Justice 
Department's Office of Legal Counsel, and his co-author 
in a Wall Street Journal opinion article in December 2003. 
Mr. Yoo worked on a classified legal opinion on the 
N.S.A.'s domestic eavesdropping program.  

At an April hearing on the 
Patriot Act renewal, 
Senator Barbara A. 
Mikulski, Democrat of 
Maryland, asked Attorney 
General Alberto R. 
Gonzales and Robert S. 
Mueller III, the director of 
the F.B.I., "Can the 
National Security Agency, 
the great electronic 
snooper, spy on the 
American people?" 

"Generally," Mr. Mueller 
said, "I would say 

generally, they are not allowed to spy or to gather 
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information on American citizens." 

President Bush did not ask Congress to include provisions 
for the N.S.A. domestic surveillance program as part of the 
Patriot Act and has not sought any other laws to authorize 
the operation. Bush administration lawyers argued that 
such new laws were unnecessary, because they believed 
that the Congressional resolution on the campaign against 
terrorism provided ample authorization, officials said.  

The Legal Line Shifts 

Seeking Congressional approval was also viewed as 
politically risky because the proposal would be certain to 
face intense opposition on civil liberties grounds. The 
administration also feared that by publicly disclosing the 
existence of the operation, its usefulness in tracking 
terrorists would end, officials said.  

The legal opinions that support the N.S.A. operation 
remain classified, but they appear to have followed private 
discussions among senior administration lawyers and other 
officials about the need to pursue aggressive strategies that 
once may have been seen as crossing a legal line, 
according to senior officials who participated in the 
discussions.  

For example, just days after the Sept. 11, 2001, attacks on 
New York and the Pentagon, Mr. Yoo, the Justice 
Department lawyer, wrote an internal memorandum that 
argued that the government might use "electronic 
surveillance techniques and equipment that are more 
powerful and sophisticated than those available to law 
enforcement agencies in order to intercept telephonic 
communications and observe the movement of persons but 
without obtaining warrants for such uses."  

Mr. Yoo noted that while such actions could raise 
constitutional issues, in the face of devastating terrorist 
attacks "the government may be justified in taking 
measures which in less troubled conditions could be seen 
as infringements of individual liberties."  

Page 2 of 4Bush Lets U.S. Spy on Callers Without Courts - New York Times

12/16/05http://www.nytimes.com/2005/12/16/politics/16program.html?pagewanted=5&th&emc=th



The next year, Justice Department lawyers disclosed their 
thinking on the issue of warrantless wiretaps in national 
security cases in a little-noticed brief in an unrelated court 
case. In that 2002 brief, the government said that "the 
Constitution vests in the President inherent authority to 
conduct warrantless intelligence surveillance (electronic or 
otherwise) of foreign powers or their agents, and Congress 
cannot by statute extinguish that constitutional authority." 

Administration officials were also encouraged by a 
November 2002 appeals court decision in an unrelated 
matter. The decision by the Foreign Intelligence 
Surveillance Court of Review, which sided with the 
administration in dismantling a bureaucratic "wall" 
limiting cooperation between prosecutors and intelligence 
officers, cited "the president's inherent constitutional 
authority to conduct warrantless foreign intelligence 
surveillance." 

But the same court suggested that national security 
interests should not be grounds "to jettison the Fourth 
Amendment requirements" protecting the rights of 
Americans against undue searches. The dividing line, the 
court acknowledged, "is a very difficult one to 
administer." 
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Barclay Walsh contributed research for this article. 
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